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CASUALTY LOSSES 
• Nonbusiness property 
• Suddenness 
 

Facts 
 
The taxpayers' residential property contained a row of twenty pine trees parallel to the power lines 
servicing the house. In 1975 the power company removed four trees and all of the branches from 
the side closest to the power line of each remaining tree. After inspecting the sixteen remaining 
trees the taxpayers determined that the absence of branches on one side might cause the trees to 
break off or uproot during an ice storm and damage their residence. Accordingly, at the request of 
the taxpayers, the power company removed the remaining trees. 
 
The taxpayers claimed a casualty loss deduction with respect to the sixteen trees under Section 
165(c)(3)which applies to losses arising from fire, storm, shipwreck, or other casualty, or from 
theft. 
 

Tax Court 
 
HELD: For the Government. No casualty loss occurred. The loss of the trees was the result of 
precautionary measures taken at the taxpayers' request to avoid a possible casualty at a later date. 
The removal of the trees is not similar to the sudden and unexpected types of occurrence which 
have been held to be "other casualties." 
 

Case Text 
 

IRWIN, Judge: By letter dated January 17, 1979, respondent has determined a deficiency of 
$767.62 in petitioners' 1975 Federal income taxes. The issue for decision is whether petitioners 
are entitled to deduct, as a casualty loss pursuant to section 165(c)(3), the value of 20 trees which 
were removed from their property during 1975. 
 

Findings of Fact 
 

Some of the facts have been stipulated and are found accordingly.  The stipulation of facts and 
exhibits attached thereto are incorporated herein by this reference. 
 
Petitioners Cade L. and Betty R. Austin, husband and wife, resided in Charlotte, North Carolina 
when they filed their petition herein. Petitioners timely filed their joint Federal individual income 



tax return for 1975 with the Internal Revenue Service Center in Memphis, Tennessee. 
 
Petitioners' residence in Charlotte was built in 1961 or 1962.  At approximately the same time the 
residence was constructed 20 pine trees were planted in a row on a small embankment between 
the driveway and the property line.  Electric service to the residence was supplied through power 
lines located approximately one foot on the petitioners' side of the property line and next to the 
row of pine trees, Petitioners purchased this residence in 1968.  At that time the pine trees did not 
interfere with the power lines to their residence.  Eventually, however, the pine trees grew until 
they reached the power line, in some instances growing 10 to 15 feet above the power tine. 
 
Sometime during 1969 or 1970 petitioners realized that the trees would eventually interfere with 
the power line. Petitioners discussed methods of avoiding this problem with engineers of Duke 
Power Co. (Duke Power), the owner of the power lines.  Petitioners desired to replace the power 
lines to their residence with an underground cable which would have been placed under a 
neighbor's property.  Petitioners decided against the underground cable because they, felt that 
they could not obtain their neighbor's permission.  Petitioners and Duke Power also discussed the 
possibility of placing some sort of protective covering over the power lines, Nothing came of 
these discussions. 
 
Sometime during the fall of 1975 a tree surgery company, at the request of Duke Power, removed 
four of the pine trees from petitioners' property. Approximately 2 months later the tree surgeons 
removed all of the branches from the side closest to the power lines of each remaining tree. 
 
Petitioners inspected the 16 remaining pine trees and determined that the absence of branches on 
one side of the trees might cause them to break or uproot during an ice storm and damage their 
residence.  Accordingly, petitioners requested Duke Power to remove the remaining trees from 
their property.  Sometime during December of 1975 these trees were removed by the tree 
surgeons. 
 
On their 1975 return petitioners claimed a $3,900 casualty loss deduction.  This amount consisted 
of $4,000 less the $100 limitation provided in section 165(c)(3).  In the statutory notice of 
deficiency respondent disallowed this deduction in full. 
 

Opinion 
 

Petitioners argue that the removal of the 20 pine trees from their property was a deductible 
casualty loss under section 165(c)(3) and that the amount of such loss was $200 per tree, or 
$4,000. Respondent contends that a casualty loss did not occur and, as an alternative ground for a 
denial of the deduction, that petitioners have not established the amount of their loss. 
 
Section 165(a) allows as a deduction uncompensated losses. In the case of an individual, section 
165(c) limits the deduction allowed under section 165(a) to certain types of losses. Petitioners 
claimed their deduction under section 165(c)(3), which applies to losses arising from fire, storm, 
shipwreck, or other casualty, or from theft. 
 





2 SECTION 262. PERSONAL, LIVING AND FAMILY EXPENSES. 
Except as otherwise provided in this chapter, no deduction shall be allowed for personal, living, or 
family expenses. 
 
3 We note also that petitioners have not introduced any evidence to show either the diminution in 
the fair market value of their residence caused by the removal of the trees or their adjusted basis 
of the residence.  See sections I 165-7(b)(2)(ii) and 1.165-7(b)(3), Example (3), Income Tax 
Regs.  Because the burden of establishing the amount of the loss rests upon the petitioners, Rule 
142(a), Tax Court Rules of Practice and Procedure, petitioners have failed to meet their burden. 
 
 
 


