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Facts

J, T. Bridges, Sr. owned approximately 16,324 acres of timberland in the states of Florida and
Georgia, On December 29, 1958, Mr. Bridges and his wife entered into a timber cutting contract
and lease agreement with Owens-Illinois. Owens-Illinois was granted the exclusive right to cut
and remove all timber of every species for a period of 66 years. The lease agreement required
Owens-Illinois, at its cost and expense, to manage and operate the lands for production of timber
in accord with the best forestry practices. In addition, the contract included the sale of 9,221,579
board feet of pine timber suitable for saw logs at the time the contract was executed. Mr. Bridges
received $276,647,37 in cash for this timber at the time the contract was executed.

Mr. Bridges died on April 6, 1962, His will left an individual one-half interest in the timberlands
to his wife, and an individual one-eighth interest to each of his four children. These heirs reported
amounts received under the timber cutting contract as capital gains. The Commissioner contended
that under the terms of Rev. Rul. 62-81, 1962-1 C.B. 153, the gains realized constituted sales of
timber entitled to capital gains treatment only to the extent of the fair market value of the timber
existing at the time the contract was executed, This fair market value was $718~093.37 according
to the Commissioner. As of January or February 1965 the payments received by Mr. Bridges, his
estate, and his heirs had exceeded this amount. Accordingly, the Commissioner determined that a
portion of the payments received in 1965 and all of the payments received thereafter, constituted
ordinary income.  Furthermore the Commissioner contended that the fair market value to which
Rev. Rul. 62-81 applied did not include the 9,221,579 board feet of pine sawtimber.  The heirs
argued that the fair market value of the timber was $2,867,111, including the value of the
sawtimber, and that this entire amount, was subject to capital gains under Rev. Rul. 62-81. Thus,
the question for the Court was the fair market value of the timber subject to the cutting contract
on the date the contract was executed.



Tax Court

HELD: The fair market value of the timber on the land subject to the lease was $1,210,328 on
December 29', 1958. The Court's valuation was based on the tree tally contained in the original
cruise, prevailing industry standards for the definition of merchantable timber and sawtimber, and
comparable sales data. Sawtimber values were assigned to the cypress and hardwood timber,
since evidence was submitted of sales of these species as Sawtimber in the vicinity. The Court also
ruled that the 9,221,579 board feet of pine sawtimber should not be included in determining the
fair market value of the timber subject to the long-term timber cutting contract.

Case Text

SCOTT, Judge: In these consolidated cases, respondent determined total deficiencies in
petitioners Federal income taxes, for the years indicated, in the following amounts: 2

The issues for decision are:
(1) The extent, if any, to which amounts received by petitioners in each of the years here in issue

from a long-term timber cutting contract constitute capital gains. This determination depends
on the fair market value as of December 29, 1958, of the timber on certain lands in Florida
and Georgia which are subject to the long-term timber cutting contract entered into on that
date.  Therefore, the only question for our decision with respect this issue is the fair market
value of the timber.

(2) Whether assessment and collection of the deficiencies in income taxes with respect to
petitioners E. S.  Chandler and Virginia B. Chandler and petitioner Virginia B. Chandler are
barred by the statute of limitations.

Petitioner Docket Nos. Calendar Years Total Deficiency
J. T, Bridges, Jr. & Doris
E. Bridges

1026-77 1965, 1966
1968-1975

$56,192.80

Estate of Addie Belle B.
Edwards, Deceased, J. T.
Bridges, Jr.,
Co-Executor (*)

1027-77 1965-1974 22,516.45

Peter F. Edwards (**) 1028-77 1969-1975 41,636.73
Charles H, Sabin, III &
Marilyn B. Sabin

1029-77 1965-1974 22,416.45

Virginia B. Chandler 1030-77 1969-1975 41,636.73
E. S. Chandler and
Virginia B. Chandler

1031-77 1963, 1964
1966-1968

14,099.33

Jack E. Brooks and
Janice B, Brooks

1032-77 1963-1975 67,455.28

(*) Prior to her marriage to Peter F. Edwards, Addie Belle B. Edwards was the surviving spouse
of J, T. Bridges, Sr.



(**) Peter F. Edwards is the surviving husband of Addie Belle B. Edwards. The tax in this case is
a duplication of that set forth in Docket No. 1027-77.

Findings of Fact

Some of the facts have been stipulated and are found accordingly J. T. Bridges, Jr. and Doffs E.
Bridges, who had their legal residence at the time of the filing of their petition in this case in
Jasper, Florida, filed their joint Federal income tax returns for the calendar years 1965, 1966 and
1968 through 1975 with either the office of Internal Revenue Service at Jacksonville, Florida or
Chamblee, Georgia.
J, T. Bridges, Jr., co-executor of the Estate of Addle Belle B. Edwards, Deceased, had a legal
residence at the time of the filling of the petition in this case at Jasper, Florida. Mrs. Edward's
Federal income tax returns for the calendar years 1965 and 1966 were fried with the office of
Internal Revenue Service, Jacksonville, Florida.

Peter F. Edwards, surviving husband of Addie Belle B. Edwards, whose legal residence at the
time of the filling of his petition in this case was at Jasper, Florida, filed his Federal income tax
returns for the calendar years 1965 and 1966 with the office of Internal Revenue Service at
Jacksonville, Florida.

Charles H. Sabin, III and Marilyn B. Sabin, whose legal residence at the time of the filing of their
petition in this case was Jasper, Florida, filed their joint Federal income tax returns for the
calendar years 1965 through 1974 either with the office of Internal Revenue Service at
Jacksonville, Florida or Chamblee, Georgia.

Virginia B, Chandler, whose legal residence at the time of the filing of her petition in this case was
Jasper, Florida, filed her returns for the calendar years 1969 through 1975 either with the office of
Internal Revenue Service at Jacksonville, Florida or Chamblee, Georgia.

E. S. Chandler and Virginia B. Chandler, whose legal residence at the time of the filing of their
petition in this case was Jasper, Florida, filed their joint Federal income tax returns for the
calendar years 1963, 1964 and 1966 through 1968 either with the office of Internal Revenue
Service at Jacksonville, Florida or Chamblee, Georgia.

Jack E. Brooks and Janice B, Brooks, whose legal residence at the time of the filing of their
petition in this case was Jacksonville, Florida, filed their joint Federal income tax returns for the
calendar years 1963 through 1975 either with the office of Internal Revenue Service at
Jacksonville, Florida or Chamblee, Georgia.

Prior to his death, J. T. Bridges, Sr. owned approximately 16,324 acres of property located in
Hamilton County, Florida and Clinch and Echols Counties, Georgia. These lands were subject to a
lease agreement and a timber cutting contract with Owens-Illinois Glass Company (hereinafter
referred to as Owens-Illinois) which had been entered into on December 29, 1958, between that
company and J. T. Bridges, Sr. and Addie Belle Bridges. The contract became effective as of



January 1, 1959. The Florida timber tract had been acquired by J. T. Bridges, Sr. over a period of
years beginning prior to 1950 and ending in 1956. This tract consisted of approximately 10,000
acres of land, most of which was forested. Mr. Bridges, Sr. acquired the Georgia tract on October
30, 1950. This tract consisted of approximately 6,400 acres of land, most of which was forested.

J. T. Bridges, Sr. acquired a sawmill in the vicinity of Jasper, Florida in 1935. Thereafter, Mr.
Bridges began acquiring woodlands. The Florida tract was approximately four miles from the
sawmill; the Georgia tract was 35 miles away. Between 1951 and 1958, J. T. Bridges, trading as
Bridges Lumber Company, a proprietorship, operated the sawmill, where lumber and pulpwood
were processed and sold. Several million board feet of lumber were taken from the Georgia and
Florida tracts to be used at the sawmill. Approximately 50 percent of the timber from which the
products sold by the sawmill came was taken from J. T. Bridges, Sr.'s own property. The re-
mainder of the timber used by the sawmill was purchased on the open market. Mr. Bridges
allowed a neighbor to extract turpentine from some trees, which were later processed as
pulpwood. As he thinned his woodlands to improve the growth of the trees, Mr. Bridges
processed as pulpwood trees that were unsuitable for saw-timber. The trees that were removed
from the Bridges properties for processing as saw-timber were those whose removal was
necessary to maintain good forestry practices which improved the growth on his woodlands.
Because Mr. Bridges engaged in good forestry practices, his properties were awarded the
honorary title of "tree farm" by the American Forestry Association. J. T. Bridges, Sr. did not sell
any standing timber prior to his dealings with Owen-Illinois.

During the years 1951 through 1958, J. T. Bridges, Sr. elected the provisions of section 631(a), I.
R. C. 1954 (and its statutory predecessor),3

 
 The joint Federal income tax return of J. T. Bridges,

Sr. and Addle Belle Bridges for the calendar year 1958 showed on Schedule D under "Long-Term
Capital Gains and Losses--Assets Held More Than 6 Months" as the first item "Gain on culling of
timber (IRC Sec. 631 (a)--attached, Timber $2,125.69,  Pulpwood--$11,531.37."  The attached
schedule showed, in part, under "Recapitulation of Depletion" the following:

Cost Depletion Jan. 1, 1958 ValuesRecapitulation of
Depletion No.

Units
Per Unit Total Per Unit Total

Profit on
 Cutting

Timber Cut
Eligible for capital
gains 69,720 $4.511 $314.51 $35 $2,440.20 $2,125.69
Ineligible for capital
gains 761,691  30.728  23,405.30 35  26,659.19  3,253.89
Pulpwood Cut
Eligible for capital
gains 2,404.61  1.204  2,896.29 6  14,427.66  11,531.37
Ineligible for capital
gains 1,586.06  5.761  9,138.03 6  9,516.36   378.33

On March 13, 1958, the sawmill owned by J. T. Bridges, Sr. was destroyed by fire. After the fire,
J. T. Bridges, Sr. approached representatives of Owens-Illinois with respect to selling to that
company the timber on the Florida and Georgia tracts. Mr. Bridges' negotiations with



representatives of Owens-Illinois culminated in the timber cutting contract which became effective
on January 1, 1959.

The timber cutting agreement contained the following terms: The Bridges agreed to sell and
Owens-Illinois agreed to buy timber from the 16,324.7 acres in Hamilton County, Florida and in
Clinch and Echols Counties, Georgia for a term of 66 years commencing on January 1, 1959 and
ending on December 31, 2024. Owens-Illinois was granted the exclusive right to cut and remove
all timber of every species together with free and unlimited logging privileges.

This contract provided in part:

3. Bridges have this day sold and Owens-Illinois has this day purchased and paid for
9,221,579 board feet of pine timber suitable for saw logs, situated upon the above described
lands, measuring 11,1 inches or over in diameter, 4½ feet above the ground, at the fixed price of
$30.00 per thousand board feet (Scribner Decimal C. Scale), and Bridges acknowledge receipt of
the payment of $276,647.37 cash in full payment for said 9,221,579 board feet. As used in this
Contract, the term "contract year" shall mean and have reference to a calendar year during the
term of this Contract, which term commences with the year 1959 and ends with the last day of the
year 2024, unless said term be sooner terminated in a manner hereinafter provided. Said
9,221,579 board feet of pine timber is the equivalent of 27,664.74 cords under conversion table
set forth in Paragraph 5 hereof, and for the purposes of this Contract said 9,221,579 board feet
shall be treated as a credit of 27,664.74 cords of prepaid stumpage belonging to Owens-Illinois,
thus constituting a backlog of timber paid for but not cut at the beginning of the term of this
Contract, to which backlog shall be added the annual purchases of timber for which provision is
hereinafter made. In addition to said present sale, Owens-Illinois agrees to purchase from Bridges,
each contract year during the said sixty-six year term of this Contract, a quantity of timber from
the above described lands equal to one cord multiplied by the number of acres of said lands
covered by this Contract during such year, and Owens-Illinois agrees to pay to Bridges, within 20
days after the commencement of each contract year, the purchase price of the quantity of timber
which Owens Illinois is thus obligated to purchase from Bridges during such contract year, which
purchase price shall be computed pursuant to Paragraph 4 hereof and paid to Bridges as follows:
within 20 days after the commencement of each contract year, Owens-Illinois shall pay to Bridges
a sum equal to $4.50 multiplied by the number of cords which Owens-Illinois is obligated to
purchase during such year pursuant to this Paragraph 3, and within 30 days after the average of
the Wholesale Price Index, referred to in Paragraph 4 hereof, for the last preceding calendar year
is available to Owens-Illinois, Owens-Illinois shall compute the adjusted purchase price of said
number of cords pursuant to said Paragraph 4 and pay to Bridges the said adjusted purchase price
of said number of cords less the amount theretofore paid with respect thereto during such
contract year, if such adjusted purchase price be more than such previous payment; if such
adjusted purchase price be less than such previous payment, Bridges shall, on demand of Owens-
Illinois, forthwith refund to Owens-Illinois the difference between such adjusted purchase price
computed as aforesaid
and said previous payment made to Bridges during such contract year. The title to such timber
shall pass from Bridges to Owens-Illinois as and only when such timber is severed from the lands.



4. The purchase price for all timber to be bought and sold hereunder (other than said present
sale of 9,221,579 board feet shall be Four and 50/100 ($4.50) Dollars per cord; provided,
however, that if the average of Wholesale Commodity prices as reported in the wholesale Price
Index for all Commodities (1947-1949 equals 100) as published by the U.S. Department of Labor,
Bureau of Labor Statistics, for any calendar year beginning with the calendar year 1959, shall be
as much as five per cent (5%) greater or less than the index figure of 119, then the purchase price
per cord for the next ensuing contract year shall be increased or decreased by the same percentage
that the index figure for all commodities for such preceding year shall be greater or less than 1:19;
and provided, further, that at no time shall such purchase price be less than Three and
78/100($3.78) Dollars per cord. * * *

6. * * * Should Owens-Illinois during any year cut and remove an aggregate volume in excess
of one cord per acre, and Owens-Illinois shall have a credit for wood paid for but not cut during
prior years, then such excess cut shall be charged against such credit for prior years, to the extent
that the credit exists. Should Owens-Illinois during any year cut and remove from the lands timber
in excess of one cord per acre in the aggregate, and not have sufficient credits from prior years to
cover such excess cutting, then within sixty (60) days after the commencement of the next
succeeding contract year, Owens-Illinois shall pay to Bridges for such excess cut at the purchase
price specified in Paragraph 4 hereof. Should Owens-Illinois, at the termination of any contract
year, have a backlog of credits of wood paid for but not cut equal to 2500 cords or more, it may
take credit for payments made for excess stumpage in prior years by deducting the payment for
such excess stumpage, or any part thereof, from any annual payment due Bridges, so long as the
amount paid Bridges is not reduced below one cord per acre per year average over the term of
this Contract,
* * *

8. Owens-Illinois agrees, at its cost and expense, to manage and operate said lands for the
production of timber in such manner as shall, in the opinion of Owens-Illinois, be in accord with
the best forestry practices from time to time prevailing.

9. Owens-Illinois has, pursuant to Paragraph 3 hereof, purchased from Bridges all of the pine
timber suitable for saw logs now measuring 11.1 inches and over in diameter, 4½ feet from the
ground, and now growing upon the above described lands, and it is stipulated and agreed by the
parties that Owens-Illinois is now the absolute and unconditional owner of such timber now
growing upon said lands, with the fight to cut and remove the same at any and all times during the
term of this Contract.

The contract further provided that Owens-Illinois would not during the last 5 years of the 66-year
term of the contract Cut and remove timber from the property to such an extent as to reduce the
standing and growing merchantable timber to less than 75 percent of the quantity on the lands at
the date of execution of the contract.

Owens-Illinois had a timber cruise conducted of the timber on the lands. The cruise was made in
September 1958. A copy of this cruise was furnished to the Bridges, The contract provided that if
the Bridges were dissatisfied with the cruise they had the option of having a second cruise



conducted, and the average of the quantity of merchantable timber shown by the two cruises
would be deemed to be the quantity of merchantable timber standing and growing on the property
as of the contract date. If the Bridges had a cruise conducted, the contract ,required that their
cruise except all pine timber suitable for sawlogs and measuring 11.1 inches and over in diameter,
4V2 feet from the ground. "Merchantable timber" was defined to mean all pine timber four inches
and over in diameter at breast high (DBH) and all hardwood and cypress timber six inches and
over DBH. The Bridges did not have a second cruise made.

The report of the cruise which Owens-Illinois had made showed the following number of trees in
various DBH and the volume in standard cords of pulpwood and pine sawtimber in Scribner
Decimal "C" board feet on the Hamilton County, Florida property and on Clinch and Echols
Counties, Georgia property (see pages 117-118).

The report explained that the cruisers had shown sawtimber classifications of cypress and
hardwood on the cards they had prepared from which the report was prepared, but these
classifications shown on these cards were not used in the report inasmuch as the inventory
authorized desired only pulpwood classification for this category, The report also stated that a
stem judged to be 50 percent or more cull was classified simply as a cull stem.

Generally, in the forestry industry a tree 10 inches DBH is considered to be sawtimber.

The cruise report was made in late September 1958. A summary contained in the cruise report
showed the following total volumes of merchantable timber:

Florida Tract Georgia Tract Total Property
Pine Pulpwood (standard
cords) 38,912 24,561 63,473
(Standard Cords) 16,562 12,293 28,855
Total Cords 55,474 36,854 92,328
Pine Sawtimber
Scribner decimal "C" Bd.
Ft.) 432,872 500,616 933,488
Number of Culls 6,736 5,739 12,475

(*) 9,334,880 Bd. Ft. Scribner



Hamilton County, Florida Property

DBH Pine Pulpwood
Cypress Pulpwood Hardwood

Pulpwood

Combined
"Hardwood"
Pulpwood Total Pulpwood

Pine Sawtimber
Scribner Decimal
"C"

No.
Culls

Trees Vol Trees Vol Trees Vol Trees Vol Trees Vol Trees Vol
4 172,519 2,008 2,734 18 2,448 24 5,182 42 177,701 2,050
6 206,206 6,453 70,518 1,806 50,389 1,211 120,907 3,107 327,113 9,470 434
8 150,993 12,124 34,852 2,316 23,941 1,476 58,792 3,792 209,786 15,916 1,364
10 116,982 17,938 20,704 2,861 13,873 1,738 34,577 4,599 151,559 22,537 2,306
12 1,518 321 8,065 1,671 6,628 1,195 14,693 2,866 16,211 3,187 37,363 338,736 1,055
14 67 23 2,127 636 2,391 667 4,518 1,303 4,585 1,326 5,136 72,411 1,027
16 47 11 447 159 1,232 387 1,679 546 1,726 557 626 14,574 292
18 87 34 193 87 229 107 422 194 509 228 199 5,840 154
20 228 111 228 111 228 111 33 1,311
22 34 23 34 23 34 23
24 49 69 49 69 49 69 104
Total 648,419 38,912 139,640 9,554 101,442 7,008 241,082

[sic]
16,562 889,501 55,474 43,357 432,872 6,736

Clinch and Echols Counties, Georgia Property

DBH Pine Pulpwood
Cypress
Pulpwood

Hardwood
Pulpwood

Total "Hardwood"
Pulpwood

Total Pulpwood

Pine Sawtimber
Scribner Decimal "C" No.

Culls
Trees Vol Trees Vol Trees Vol Trees Vol Trees Vol Trees Vol

4 117,454 1,410 117,454 1,410
6 146,555 4,672 26,353 650 26,425 574 52,778 1,224 199,333 5,896 979
8 106,558 8,107 16,910 1,145 31,394 2,023 48,304 3,168 154,862 11,275 2,340
10 69,487 10,159 13,970 2,041 14,250 2,090 28,220 4,131 97,707 14,290 2,126
12 875 173 4,138 824 4,520 953 8,658 1,777 9,533 1,950 31,627 282,386 239
14 136 40 752 217 2,606 822 3,358 1,039 3,494 1,079 10,800 151,786
16 275 103 1,100 499 1,375 602 1,375 602 2,509 54,222 55
18 400 222 400 222 400 222 303 7,841
20 116 72 116 72 116 72 65 2,402
22 26 24 26 24 26 24
24 29 34 29 34 29 34 26 1,979
Total 441,065 24,561 62,427 5,014 80,837 7,279 143,264 12,293 584,329 36,854 45,330 500,616 5,739

Attached to the report was the volume table used to compute the number of cords of pulpwood



from each size class of trees and the Scribner Decimal "C" board feet. The report also contained a
breakdown of the significant pine stocking stem count of less than merchantable size trees by class
size on both the Hamilton County, Florida property and the Clinch and Echols Counties, Georgia
property. The class size ranged from zero to one foot high to three inches DBH. The following is
a summary of the number of significant reproduction stems on the property as shown by the cruise
report:

No. of "significant" reproduction stems
Species Florida Tract Georgia Tract Total Tract
Longleaf Pine 139,964 66,528 205,692
Slash Pine 503,040 557,571 1,060,611
Other Pine 11,565 13,826 25,391
Total Pine Stems 653,769 [sic] 637,925 1,291,694

The following is a summary of the number of stems in the various size categories as shown in the
report with the approximate age of each such stem:

Size
Approximate

Age Number
0-1 Feet 70,422

1 Foot - 5 Feet 2 326,768
5 Feet - Up 3 324,926
2-Inch DBH 4 346,396
3-Inch DBH 5 223,182

Total 8 1,291,694

The 116,982 pine trees in the class 10-inch DBH on the Hamilton County, Florida property could
produce 6,083,064 board feet of saw-timber, and the 69,487 pine trees in the class 10-inch DBH
on the Clinch and Echols Counties, Georgia property could produce 3,613,324 board feet of
sawtimber.

The following schedule shows the number of board feet which could be produced from the 10-
inch DBH and above cypress and hardwood trees on the Hamilton County, Florida property as
shown in the report:

CYPRESS
DBH No. of Trees Vol. B.F.

10 20,704 641,824
12 8,065 475,835
14 2,127 233,970
16 447 67,944
18 193 39,565
20 - -



22 - -
24 - -

Total 1,459,138

HARDWOOD
DBH No. of Trees Vol. B.F.

10 13,873 499,428
12 6,628 437,448
14 2,391 243,882
16 1,232 190,960
18 229 45,342
20 228 61,104
22 34 11,084
24 49 19,747

Total 1,508,995

The following schedule shows the number of board feet which could be produced from the l0-inch
DBH and above cypress and hardwood trees on the Clinch and Echols Counties, Georgia prop-
erty as shown in the report:

CYPRESS
DBH No. of Trees Vol. B.F.

10 13,970 433,070
12 4,138 244,142
14 752 82,720
16 275 41,800
18 - -
20 - -
22 - -
24 29 11,948

Total 813,680

HARDWOOD
DBH No. of Trees Vol. B.F.

10 14,250 513,000
12 4,520 298,320
14 2,606 265,812
16 1,100 170,500
18 400 79,200
20 116 31,088
22 26 8,476



24 - -
Total 1,366,396

Had the class 10-inch DBH trees used for sawtimber along with larger trees, the topwood from
the cutting of the pine trees on the Hamilton County property would be 8,000 cords and the
topwood from the cutting of the cypress and hardwood on this property would be 657 and 679,
respectively. Under the same circumstances, the pine topwood from the Georgia property would
be 6,675 cords and the cypress and hardwood would be 366 and 615, respectively.

Under the terms of a lease agreement executed simultaneously with the timber cutting agreement,
Owens-Illinois agreed to lease the timber tracts at an annual rental equal to the amount of the ad
valorem taxes assessed each year.

A cost of approximately $1.50 per acre per year would be a realistic figure for forest
management, and $.60 per acre would be a reasonable expense for real property taxes.

There are three national forests in Florida. The Apalachicola National Forest is located near
Tallahassee, Florida. The Osceola National Forest is located near Jacksonville, Florida and is
closer in proximity to the Bridges' Hamilton County, Florida and Clinch and Echols Counties,
Georgia properties than any of the other Florida national forests. The Ocala National Forest is
located south of Gainesville, Florida. The Government sells to individuals both pulpwood
stumpage and sawtimber stumpage from its various national forests. The following schedule
shows the number of sales, the volume in cords, the average price for the South, and the Florida
and Georgia average price of pulpwood stumpage sold from national forests for the years 1958
and 1959:

Year No. Sales Volume Cords South Florida Georgia
1958 240 382,958 $5.73 $6.97 $4.12
1959 296 355,724 $5.60 $6.92 $6.08

The following schedule shows the average prices received from' southern pine sawtimber
stumpage together with the number of sales and volume in thousands of board feet Scribner, with
the average price in the south and the average price in Florida and Georgia sold from national
forests for the years 1958 and 1959:

Year No. Sales Volume M. Bd.
Ft. Scribner

South Florida Georgia

1958 330 373,727 $31.91 $30.42 $31.17
1959 337 357,842 $36.05 $33.79 $38.66

The following schedule shows certain selected sales of pine pulpwood, pine sawtimber, and
cypress sawtimber sold from Osceola National Forest on the dates indicated, together with the
number of cords sold, volume of board feet sold and total value:



PINE
Date Vol. Cords Value Per Cd. Vol. MBF Value Per MBF Total Value
9-58 2,280 $8.37   62.39 $35.76 $21,314.67
3-59 229 tops  7.38 398.46  39.37  15,687.37
5-59 2,288  8.53  14.54  42.90  20,140.41
7-59 1,246  8.87  18.15  34.50  11,678.20
8-59 1,855  8.38    8.39  34.50  15,834.36
8-59 2,056  8.73 - -  17,948.88
9-59 1,262  9.16 - -  11,559.92

CYPRESS
Date Vol. MBF Value Per MBF Total Value
3-59   12.02 $28.94 $  347.86
5-59 66.00   25.900  1,650.00
8-59  22.96   24.96     573.08
2-60  12.00   31.26    375.12
2-60    13.00   25.00    325.00
3-60 21.00   28.76    603.96

On June 25, 1959, the Military Department of the. State of Florida sold 750,000 board feet of
hardwood sawtimber at $30 a thousand board feet. There was little demand for pulpwood from
cypress and hardwood trees. A cord of pulpwood from such timber had a value as of December
29, 1958, of $2.50 per cord.

J. T. Bridges, Sr. died on April 6, 1962. Between December 29, 1958, and the date of his death,
Mr. Bridges had received $570,462.29 in payments under the timber cutting contract with Owens-
Illinois, including the $276,647.37 paid for the 9,221,579 board feet of 12-inch DBH sawtimber.
On July 3, 1963, the executors of the Estate of J. T. Bridges, Sr. filed an estate tax return with the
District Director of Internal Revenue Service in Jacksonville, Florida, The Florida and Georgia
tracts subject to the lease agreement and timber cutting contract were reported on Schedule A,
Real Estate, of the estate tax return at the value of $682,588.54. Respondent determined the fair
market value of these lands to be $1,225,354. The estate paid the estate tax deficiency based on
the respondent's determination and sued for a refund in the United States District Court for the
Middle District of Florida. The jury found the fair market value of the lands subject to the timber
lease to be exactly as the estate tax return showed, $682,588.54.4

The will of J. T. Bridges, Sr. devised and bequeathed an individual one-half interest in the Florida
and Georgia timber tracts subject to the cutting contract and lease to Addie Belle Bridges, and an
undivided one-eighth interest in these lands to each of his children, J. T. Bridges, Jr., Janice B.
Brooks, Virginia B. Chandler, and Marilyn B. Sabin, to be held in trust for each child until he or
she reached age 35. The income from the portion of these timber tracts held in trust for each of
the children of J. T. Bridges, Sr. was to be paid annually to that child until the child reached the
age of 35, when the child would receive a one-eighth undivided interest in the property if it were
still a part of the trust corpus.



In 1963, the Estate of J. T. Bridges, Sr. received a contract payment of $73,453.73 from Owens-
Illinois and distributed this amount to each of the five beneficiaries of the Estate of J. T. Bridges,
Sr. in accordance with his or her proportionate interest in the assets of the estate.

On December 27, 1963, the County Judges Court of Hamilton County, Florida authorized the
Estate of J. T. Bridges, Sr. to distribute assets to Addie Belle Bridges having a total value of not
in excess of $200,000. In accordance with this authority granted by the court, the Estate of J. T.
Bridges, Sr. distributed a 171/683 interest in the timber tracts in Florida and Georgia subject to
the lease agreement and the timber cutting contract to Addle Belle Bridges who in turn
transferred said interest to J. T. Bridges, Jr., Janice B. Brooks, Virginia B. Chandler, and Marilyn
B. Sabin equally. During the calendar years 1964, 1965, and 1966, Addie Belle Bridges had a
170.5/683 interest in the timber tracts in Florida and Georgia subject to the lease agreement and
the timber cutting contract and the remaining 512.5/683 interest was equally divided among J. T.
Bridges, Jr., Janice B. Brooks, Virginia R. Chandler, and Marilyn B. Sabin. In each of the years
1964, 1965, and 1966, the Estate of J. T. Bridges, Sr. received payments pursuant to the lease
agreement and the timber cutting contract of $73,453.73, The contract proceeds received by the
Estate of J. T. Bridges, Sr. were distributed to the five beneficiaries of the estate in accordance
with their proportionate interest in the estate assets. During the calendar years 1967 and through
1975, Addie Belle Bridges no longer had any interest in the timber tracts in Florida and Georgia
subject to the lease agreement and the timber cutting contract, and J. T. Bridges, Jr., Janice B.
Brooks, Virginia B. Chandler, and Marilyn B. Sabin each had a one-quarter interest in the
property.

The payments received under the timber cutting contract and the lease agreement subsequent to
the death of J. T. Bridges, Sr. on April 6, 1962, are as follows:

Year Amount
1963 $ 73,453.73
1964    73,453.73
1965    73,453.73
1966   73,453.73
1967   73,461.41
1968   78,480.61
1969   77,701,07
1970   79,664.53
1971   82,766.22
1972   85,867.93
1973   73,461.15
1974   92,461.05
1975 105,457.56

Petitioners, E. S. Chandler and Virginia B. Chandler, and respondent executed agreements in
writing pursuant to the provisions of section 6501(c)(4) extending the period for the assessment



of tax due as follows:

Ending Dates of Extended Period of Limitation For
Dates of
Agreements 1963 1964 1966 1967 1968
12-21-67 12-31-68
4-1-68 12-31-68
9-6-68 12-31-69 12-31-69
9-19-69 12-31-70 12-31-70
4-28-70 6-30-71
10-28-70 12-31-71 12-31-71
1-26-71 12-31-71 12-31-71
10-31-71 12-31-72 12-31-72 12-31-72 12-31-72 12-31-72
8-14-75 12-31-76 12-31-76 12-31-76 12-31-76 12-31-76

Petitioner, Virginia B. Chandler, and respondent executed agreements in writing pursuant to the
provisions of section 6501(c)(4) extending the period for assessment of income tax due as
follows:

Ending Dates of Extended Period of Limitations For
Dates of
Agreements 1969 1970 1971 1972
8-14-75 12-31-76 12-31-76 12-31-76 12-31-76

Petitioners reported the amount received under the timber cutting contract in each of the years
here in issue as capital gains.

Respondent determined that under the principles announced in Rev. Rul. 62-81, 1962-1 C.B. 153,
the gains realized by each petitioner as a result of the payments received pursuant to the timber
cutting contract constituted sales of timber entitled to capital gain treatment only to the extent of
the fair market value of the timber existing at the time of the execution of the timber cutting
contract, i.e. December 29, 1958. Respondent determined that the fair market value of the timber
in existence as of that date was $718,093.37. As of January or February of 1965 the payments
received by J. T. Bridges, Sr., his estate and the beneficiaries thereof had exceeded $718,093.37.
Accordingly, respondent determined that a portion of the payments received in 1965 by each
petitioner as a result of the timber cutting contract constituted ordinary income. In addition, he
determined that ail of the payments received thereafter constituted ordinary income. Respondent
therefore increased each petitioner's taxable income for the years 1965 and thereafter to reflect the
ordinary income received pursuant to the timber cutting contract. In addition, respondent
increased the amount of taxable income reported by petitioners E. S. Chandler and Virginia B.
Chandler and Jack E. Brooks and Janice B. Brooks for the years 1963 and 1964 to account for
understatements in the amount of capital gains received as a result of the Owens-Illinois contract.

Ultimate Findings of Fact



The fair market value of the timber subject to the long-term cutting contract on the two Bridges
tracts as of December 29, 1958, was $1,210,328, which we determined as follows:

Cords of pine pulpwood 50,051 x $8.00 per cord =  $ 400,408
Cords of cypress & hardwood
pulpwood 15,409 x $2.50 per cord =  $   38,523
MBd ft pine sawtimber (*) 9,809.63 x $35.00 per MBd ft =  $ 343,315
MBd ft cypress sawtimber 2,272.82 x $25.00 per MBd ft =  $   56,820
MBd ft hardwood sawtimber 2,876.39 x $30.00 per MBd ft =  $   86,262
Value of unmerchantable timber        285,000

Total   $1,210,328
*This is the MBd ft after subtracting the 9,221,579 Bd Ft for which Mr. Bridges was paid cash
when he entered into the contract.

Opinion

The issue here is purely factual. Petitioners in their brief make some argument that all payments
received under the contract should be capital gains. However, they recognize that Rev. Rul. 62-
81, 1962-1 C.B. 153, which was approved by the court of Appeals for the Fifth Circuit, Dyal v.
United States [65-1 USTC ¶ 9285], 342 F. 2d 248 (5th Cir. 1965), holds that a contract similar to
the one here involved accomplished a sale of timber existing at the time of its execution and that,
provided the conditions of sections 1221 or 1231 were met, the payments equal to the fair market
value of the timber existing as of the contract date constitute capital gains. Payments in excess of
the fair market value of the timber as of the contract date, however, are not proceeds of the sale
of timber, but rather are consideration for the use of land and constitute ordinary income. See also
Bridges v. Commissioner [Dec. 33,401], 64 T. C. 968, 971 (1975), in which we stated with
respect to payments under the same contract here in issue that "The parties agree that receipts
from Owens-Illinois in the taxable years 1963 and 1964 are taxable under the provisions of Rev.
Rul. 62-81, 1962-1 C. B. 153," As in the above-cited Bridges case, there is no issue between the
parties as to basis of the timber. The parties, however, disagree drastically as to the fair market
value of the timber on the land on December 29, 1958. Petitioners contend that the fair market
value of the timber on the land on December 29, 1958, is $2,867,111. This amount of value which
petitioners Contend includes the timber for which Mr. Bridges was paid $276,647.37 when the
contract was entered into. Respondent contends that the value of the timber on the land as of that
date is not more than $800,951 less the $276,647.37 which Mr. Bridges received in cash.

Respondent takes the position that the sale of 9,221,579 board feet of pine sawtimber in excess of
11.1 inches DBH was not part of the long-term timber cutting contract, but was rather a side
transaction. This side transaction, respondent argues, was an arm's-length sale of a block of timber
between a willing seller and a willing buyer, the sales price of which, as a matter of law, fixes the
fair market value of all sawtimber on the property. Accordingly, although respondent admits that
the prices paid for some of the timber under 11.1 inches DBH was less than the fair market value
of the timber subject to the cutting contract because of Owens-Illinois' obligations to pay the ad
valorem taxes and to practice good forestry procedures, these considerations should not,



respondent argues, come into play in valuing the 9,221,579 board feet of pine sawtimber in excess
of 11.1 inches DBH, which were not subject to the timber cutting contract or any other sawtimber
on the property on December 29, 1958.

Petitioners view the 9,221,579 board feet of pine sawtimber over 11.1 inches DBH as part of the
timber subject to the contract. Petitioners characterize the $276,647.37 payment as a down
payment, arbitrarily set to accommodate J. T. Bridges, Sr.'s immediate needs for cash. They assert
that this block of timber would not have been sold but for the timber cutting contract and point
out that the contract itself states that the 9,221,579 board feet of pine sawtimber constitutes "a
backlog of timber paid for but not cut at the beginning of the term of his contract." Moreover,
petitioners point out, in the notice of deficiency the $276,647.37 payment was included as part of
the fair market value and argue that if this were truly a separate sale independent of the long-term
timber cutting contract, these proceeds should not have been included. Accordingly, petitioners
argue that this timber should be considered in determining the fair market value.

"In our view the value of the 9,221,579 board feet of pine saw-timber should not be included as
part of the Fair market value of timber subject to the long-term timber cutting contract." We have
quoted in our findings the relevant provisions of the contract. The contract does not speak in
terms of a down payment of $276,647.37. Rather, it unambiguously speaks of a "present sale of
9,221,579 board feet" of pine sawtimber. Moreover, one of petitioners' witnesses, a former
representative for Owens-Illinois who participated in the negotiations culminating in the timber
cutting contract with J. T. Bridges, Sr., stated that the sale of 9,221,579 board feet was just a sale
of a block of timber, independent of the long-term timber cutting contract. That petitioners might
not have sold this block of timber at the agreed-upon price but for the provisions of the
accompanying long-term timber cutting contract does not render the 9,221,579 board feet of pine
sawtimber part of the timber cutting contract. Accordingly, the value of this block of timber
should not be included in determining the fair market value of the timber subject to the long-term
timber cutting contract. Rather these proceeds should be treated as amounts realized pursuant to a
sale of timber independent of the long-term contract. It appears that the sale was reported in this
manner by Mr. Bridges, Sr. on his 1958 Federal income tax return.

Respondent in his notice of deficiency incorrectly included in the value of timber to be cut under
the long-term contract, the $276,647.37 value of the 9,221,579 board feet. Not only should the
amount be excluded in valuing the timber subject to the contract, but as respondent recognizes in
his brief the $276,647.47 should also reduce the stipulated payments of $570,462.29 received by
Mr. Bridges, Sr. prior to his death so that the total payments received by him which should be
used to reduce the fair market value is $293,914.92.

There were two major classifications of timber on the property subject to the cutting contract,
merchantable and pre-merchantable. Merchantable timber can be further classified as sawtimber
and pulpwood.

In determining the fair market value of the timber, both respondent and petitioners start their
analyses with the original cruise, and both parties accept the original cruise insofar as the number
of stems on the subject property is concerned.



Petitioners' expert has made two fundamental changes in the original cruise. First, he has modified
the volume tables. It was his opinion that the tree volumes used in the original cruise were low.
Accordingly, he substituted his own volume tables, using the original tree count and DBH classes.
These volume tables were, in petitioners' expert's opinion, more accurate and comported more
favorably with the volume tables currently being used by the timber industry and the U.S. Forest
Service. The volume tables used by petitioners' expert witness were not made a part of the record,
although the results of their application are reflected in his appraisal report. There is little in the
record from which the Court can judge whether the updated more current volume tables are
appropriate for valuation of timber as of December 29, 1958. We have accepted the tables used
by petitioners' expert for the board feet of 10-inch DBH sawtimber which was considered
pulpwood in the cruise report and for topwood which was not considered in the cruise report.
However, we have used the volumes, as did respondent's expert, of the cruise report for the
pulpwood to be derived from 8-inch DBH and smaller trees.

The second major modification of the original cruise made by petitioners' expert witness relates to
the breakpoint between pulpwood and sawtimber.

The timber cutting contract specifies 12-inch DBH trees as saw-timber. Petitioners' expert used
the 10-inch DBH class as the breakpoint between sawtimber and the less valuable pulpwood. This
would include 9.1-inch DBH trees. Respondent argues that the correct dividing line between
sawtimber and pulpwood was 10.6 inches as the bottom range for sawtimber. In our view,
petitioners' line of demarcation is the correct one. The record shows that as of the contract date,
the industry standard was to use the 10-inch DBH class as sawtimber. Moreover, as respondent's
expert witness conceded, it was the practice of the National Forest Service to include the 10-inch
DBH trees as sawtimber in its sales. The use in the timber cutting contract of the 12-inch DBH
class as the breakpoint between sawtimber and pulpwood resulted from an agreement of the
parties for that contract. This classification is not limiting in determining the fair market value of
timber, since the evidence shows that the practice of using 10-inch DBH trees as the breakpoint
was widely accepted in the industry. Accordingly, we find that the trees of 10 inches DBH should
be valued as sawtimber rather than as pulpwood.

The specifications for the original cruise did not call for a determination of the amount of cypress
and hardwood sawtimber, but rather called for only cordwood volumes. Respondent takes the
position that the cypress and hardwood timber were suitable only for pulpwood and that
hardwood pulpwood had a nominal value of only $2 per cord, Petitioners' expert, however, has
submitted data concerning several sales of cypress and hardwood sawtimber around the time of
the timber cutting contract. Accordingly, in our view, the cypress and hardwood should be valued
as sawtimber.

Petitioner contends that the value of the pine sawtimber was $44.06 per thousand board feet, that
the value of the cypress saw-timber was $26.36 per thousand board feet and that the value of the
hardwood sawtimber was $30 per thousand board feet. Respondent contends that the pine
sawtimber should be the same as the value of the 9,221,579 board feet of sawtimber sold
concurrently with the signing of the long-term timber cutting contract, i.e., $30 per thousand



board feet. However, respondent's expert witness in his valuation report used $32 per thousand
board feet for the price of sawtimber. Respondent did not assign any values to the cypress and
hardwood sawtimber, as it was the opinion of respondent's expert that the cypress and hardwood
were suitable only for pulpwood.

In our view, the value of the pine sawtimber not sold immediately at the time the contract was
signed exceeded the $30 per thousand board feet paid for the pine sawtimber sold concurrently at
the time the timber cutting contract was signed. Owens-Illinois agreed to pay the ad valorem taxes
on the property, agreed to maintain the tracts in accordance with good forestry practices, and
assumed the risks of losses that could flow from hazards beyond Owens-Illinois' control, such as
fire or drought. Because of these considerations, the agreed-upon price for the timber was less
than its fair market value.

The value of $32 per thousand board feet assigned by respondent's expert witness to the pine
sawtimber was based on the average prices paid for pine sawtimber in the three national forests in
Florida, on the opinion of J. T. Bridges, Sr. with respect to the fair market values of his standing
timber as expressed on his income tax returns for 1956 and 1957 in the fair market values under
section 631(a) of his standing timber, and on the prices paid for timber by J. T. Bridges, Sr. in
1956 and 1957 pursuant to timber cutting contracts.

The value of $44.06 per thousand board feet assigned by petitioners' expert to the pine sawtimber
is an average of the prices received in selected sales primarily in the year 1959. None of these
sales used by petitioners' expert involved a block of timber as large as that on the Bridges tracts.
However, petitioners' expert stated that in his opinion these higher prices could be received for
the Bridges timber by dividing it into smaller lots for purposes of sale. The average of the prices
received for timber from all three national forests in Florida is not, in our view, comparable to the
price that could have been received for the timber on the Bridges tracts, as the timber in two of
those forests was not comparable to the timber on the Bridges lands. We do attribute some
significance to the figures Mr. J. T. Bridges, Sr. used as the section 631(a) fair market values of
timber on his tax returns, as Mr. Bridges was quite an experienced dealer in timber. In addition,
we consider the sales prices received from sales of timber in the Osceola National Forest as
relevant in determining the fair market value of the sawtimber on the Bridges tracts although we
have disregarded two sales which appear to have brought unexplainable high prices. Based on
these considerations, we have found the value of the pine sawtimber not sold concurrently at the
time of the signing of the long-term timber contract to be $35 per thousand board feet.

The information upon which we can determine the fair market value of the cypress and hardwood
sawtimber is much less extensive. Respondent has presented no evidence of comparable sales.
Based on the comparable sales presented by petitioner, we find the value of the hardwood
sawtimber to be $30 per thousand board feet. The sparse evidence of value of the cypress
sawtimber was for such small quantities, we consider some adjustment necessary. From all the
available evidence we have found the value of the cypress saw-timber to be $25 per thousand
board feet.

Petitioners assign the following fair market values to the various types of pulpwood: pine, $8.93



per cord; cypress, $3,50 per cord; and hardwood, $2.50 per cord. Respondent values the pine
pulpwood at $6 per cord and the cypress and hardwood pulpwood at $2 per cord. The lower limit
for classification as pulpwood in the original cruise was a 3.6-inch diameter. Experts for both
sides agree that this cutoff point is the minimum acceptable for classification as pulpwood.
Petitioners' expert has decreased the volume of pulpwood on the Bridges tracts by the volume of
the 10-inch trees, a measure which we have heretofore approved. In addition, petitioners' expert
has increased the amount of pulpwood on the property by the volumes of the top wood of the
sawtimber trees. This timber could not have been used as sawtimber, but, in our view, was
correctly designated as pulpwood. Finally, petitioners have increased the volume of the pulpwood
by reason of the substituted volume tables. As heretofore stated, there is not sufficient evidence
available to support the use of these substitute tables. We have therefore found the cords of
pulpwood for pine trees as determined in the cruise report less the pulpwood shown in that report
to be derived from 10-inch DBH trees. We have used petitioners' figures for cypress and
hardwood pulpwood since so much of this wood we have agreed with petitioners was sawtimber
that we consider it more accurate to use the tables used by petitioners' expert for all these trees.

With respect to pine pulpwood, petitioners' expert produced a number of sales, including several
sales by the U.S. Forest Service from the Osceola National Forest. Some of the sales are too far
removed in time from December 29, 1958 to be meaningful. We have set forth the sales we
consider to be helpful in our findings. Respondent relies upon the section 63 l(a) per cord fair
market values of $6 per cord as reported by J. T. Bridges, Sr. on his Federal income tax return for
1958. Respondent also relies upon the price allocations pursuant to various short-term timber
cutting contracts between J. T. Bridges, Sr. and others, as reflected on depletion schedules on J.
T. Bridges, Sr.'s income tax returns for the years 1956 and 1957. These schedules allocate a value
of $5.14 per cord to pine pulpwood in 1956 and $5.77 per cord to pine pulpwood in 1957.
Finally, respondent relies upon the average prices received for pine pulpwood in Florida sales by
the U.S. Forest Services during 1957, 1958 and 1959. These average per cord prices were $8.11
in 1957, $6.97 in 1958 and $6.92 in 1959.

The timber on the J. T. Bridges, Sr. lands was superior to the timber in two of the national forests
in Florida, and was comparable to the timber in the Osceola National Forest. Accordingly, we
consider the sales out of the Osceola National Forest to be the most comparable to sales of
pulpwood on the Bridges tracts. None of the sales cited by petitioners is of a quantity of timber
approximating the amount of pulpwood on the Bridges tracts. Based on all the evidence available,
we have found the fair market value of pine pulpwood on the Bridges tracts as of the contract
date to be $8 per cord.

There were no substantial sales of cypress and hardwood pulpwood around the contract date.
Neither party cites any sales data with respect to the fair market value of the cypress or hardwood
pulpwood, although both parties were of the opinion that the values of cypress and hardwood
pulpwood were minimal. Based on the evidence available, we have found the value of the cypress
and hardwood pulpwood to be $2.50 per cord.

Petitioners contend that the value of the pre-merchantable timber is $1,269,719.79. Respondent
assigned a value of $63,687 to the pre-merchantable timber. The pre-merchantable timber



presents a difficult problem because it had no fair market value as of the contract date and could
not have been sold without the simultaneous conveyance of an interest in the land or of the future
right to cut timber. Petitioners' expert determined that the average pre-merchantable stem would
reach maturity in 15 years, i.e. 1974. He determined the number of cords that the mature trees
would render and determined the value in 1974 by using the actual per cord price of $32.55
received in 1974. He then discounted this value (at a 6 percent rate) to determine the value as of
the contract date. Petitioners' expert's analysis benefits from hindsight. He knew the actual prices
of timber in 1974. As petitioners' expert himself freely admitted, no one could have accurately
predicted as of the contract date the sales prices of pulpwood in 1974 and it is doubtful that
anyone could have predicted that the per cord prices would have quadrupled over a 15-year
period. Moreover, use of petitioners' expert' s formula has the curious result of placing a higher
per stem value on the 2-inch DBH pine timber than on the merchantable 8-inch DBH pine timber.
The increased costs of maintenance during the maturation period of the immature trees were not
accounted for by petitioners' expert witness. Nor, in our view, does the six percent interest rate
used by petitioners' expert witness adequately account for the risks from fire, disease, drought, or
other disaster beyond an individual's control. Petitioners' expert witness admitted that con-
sideration of these risks might have resulted in his application of a different interest rate. On brief,
perhaps in recognition of the weakness of their expert's appraisal methodology with respect to the
pre-merchantable timber, petitioners suggest alternative methods of valuation including averaging
the estimates of value of both parties and applying a percentage offset of petitioners' expert's
value.

Respondent's expert witness determined that some 300,000 of the pre-merchantable stems would
not reach maturity. He then computed the volume that the surviving stems would produce in 20
years and determined the value of this timber to be the $6 per cord he had determined to be the
value per cord of pine pulpwood at December 29, 1958. In this manner he arrived at a total value
of $246,468. Respondent's expert then discounted this computed value by a formula, which he
testified was accepted in the forestry industry, at the

(246,468  x    1/(1+.07)20   or   1/3.87)

rate of seven percent to determine the fair market value. At trial respondent's expert witness
testified that the premerchantable timber would have had no value to Owens-Illinois, as the
company would have preferred to have the land cleared so that new trees could have been
planted. In our view, the original cruise accounted for trees that would not have survived to
maturity. Consequently, it was unnecessary for respondent's expert to further reduce the number
of pre-merchantable stems. In addition, it appears that a maturation period of 15 years, rather than
a 20-year period, would have been sufficient for the average tree to reach maturity, as the pre-
merchantable trees had an average age of approximately five years. As suggested on brief by
petitioners, we have used respondent's witness' formula. We have accepted petitioners' witness'
estimate that the trees would average 7.5 inches DBH after 15 years but have used the volume
tables used in the cruise report which results in .076 cords per tree. We have used a 15-year
maturation period, and a value at maturity of $8 per cord, the value we found as of December 29,
1958. In addition we have used a seven percent interest rate, as this is the average net annual
growth rate for slash pine in North Florida and South Georgia. Using this formula, and rounding



off the amounts, we have determined that the pre-merchantable timber had a fair market value of
$285,000 as of the contract date. 4  This appears to be a reasonable sum for the pre-marketable
stems in view of the other values we have determined.

The final issue is whether the assessment and collection of the deficiencies in income tax with
respect to petitioners E. S. Chandler and Virginia B. Chandler and petitioner Virginia B. Chandler
are barred by the statute of limitations. At trial respondent introduced executed copies of three
Forms 872 consents fixing the period of limitations upon assessment of income tax, executed by
petitioners E. S. Chandler and Virginia B. Chandler and by petitioner Virginia B. Chandler and on
behalf of the Commissioner. The signatures on these copies match the signatures of these
petitioners on their returns. The originals of the Forms 872 had been lost, but the copies were
stapled to the returns of these petitioners. In our view the so-called copies are duplicate originals.
A "control card" routinely maintained by the audit review staff in the office of the Jacksonville
District Director of the Internal Revenue Service also indicated that petitioners E. S. Chandler and
Virginia B. Chandler and petitioner Virginia B. Chandler had signed Forms 872 for the years in
issue. Respondent could offer no explanation as to the whereabouts of the originals of these
Forms 872. We are nevertheless satisfied that the copies, or duplicate originals, submitted
establish that the consent forms were fried. Accordingly, assessment and collection of the de-
ficiencies in income tax of petitioners E. S. Chandler and Virginia B. Chandler and of petitioner
Virginia B. Chandler are not barred by the statute of limitations.

Decisions will be entered under Rule 155.

2 The statutory notices of deficiency set forth-the deficiencies by individual years.  However,
since respondent states on brief that the recomputation under Rule 155 will be needed regardless
of our determination of the issue presented for decision, we did not consider it necessary to
set forth this detail. By amendment to answer respondent claimed increased deficiencies, but on
brief conceded file issue that gave riser to these claims.

3 Unless otherwise indicated, all statutory references are to the Internal Revenue Code of 1954,
as amended and in effect during the years here involved.

Under section 631(a) the difference between the taxpayer's basis of timber cut during each
taxable year and its fair market value as standing timber on the first day of the taxable year is
treated as gain or loss from a sale or exchange under section 1231. In determining the January 1
fair market values of the standing timber for purposes of Mr. Bridges' Federal income tax returns,
no exhaustive study was conducted to determine comparable prices. Rather, the January 1 values
were determined primarily on the basis of J. T. Bridges, Sr.'s conclusions as to the fair market
value of the timber.

4 See Estate of J.T. Bridges, Sr. v. United States, 25 AFTR2d 70-1495, 70-1 USTC ¶ 12,633
(M.D. Fla. 1969).

5 The computation is as follows:
1,291,694 (trees)  x  .076  =  98,168 $783,350  x  1/(1+.07)15  or 1/2.76 = $284,547
98,168   x   $8   =   $785,350


